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OPI NI ON
M CHAEL, Circuit Judge:

During the early norning hours of April 22, 1995, defendant Jef-
frey Lynn Spruill nmade over two hundred t hreateni ng phone calls to
Federal Bureau of Investigation (FBlI) and Bureau of Al cohol,
Tobacco and Firearnms (ATF) offices in Norfolk, Virginia. Spruil
was

convicted on three counts of making threatening phone calls in
vi ol a-

tion of 18 U.S.C. § 844(e). Section 844(e) is part of Chapter 40 of
t he

federal crimnal code, which regulates the "Inportation,
Manuf act ur e,

Distribution and Storage of Expl osive Mterials.
t hat

he can be convicted under § 844(e) only if the threats concerned
t he

use of fire or explosives. W agree. Because counts two and three
of

his indictment did not charge this essential elenent of the
of fense, we

vacate Spruill's convictions on those counts. W affirm his
convi ction

on count one, rejecting his argument that there was insufficient
evi -

dence of a "true" threat. Accordingly, the case is remanded for
resen-

tenci ng and ot her housekeepi ng details.

Spruill argues

Jeffrey Spruill lived alone in a trailer in Chesapeake, Virginia,
when the events in this case took place. As he often did, Spruil
spent

the evening of April 21, 1995, at honme by hinsel f watching tel evi-
sion. The bonbing of the Cklahoma City federal building, which
occurred just three days before, dom nated tel evi si on news cover age
that night. Spruill had two or three drinks of vodka as he wat ched
TV.

He |listened as Attorney General Janet Reno appeared and tal ked
about the Okl ahoma City bonbing. Spruill felt that Reno was respon-
sible for deaths that occurred at two earlier incidents involving
t he

federal governnent in Waco, Texas, and Ruby Ridge, Idaho. Spruill
becane enraged, believing that Reno was hypocritical for saying
t hat

those responsible for the Cklahoma City bonmbi ng woul d be held
accountable. Spruill's wath intensified as he watched "Crossfire"
on

CNN because a guest on that program was di scussi ng how the FB
infiltrates white supremacy groups. Spruill later told the FBI that



he
is a white suprenaci st.

To vent his anger against the federal government, Spruill decided
to call the FBI and the ATF. At about 12:35 that sane night,

Sprui | |



began calling the listed phone nunbers for those agencies in
Nor f ol k,

Virginia. As Spruill explained at trial, "when | heard Ms. [sic]
Reno,

you know, | just hit the roof. And I -- all ny enptions just cane
out .
And | just wanted to get it off ny chest. | just wanted to get it
of f

chest. They will probably arrest ne for harassnent, but at | east |

got

it off my chest.” J.A 144. From m dni ght through the rest of the
ni ght

and norning of April 22, 1995, Spruill made over two hundred calls
to the FBI and the ATF. Spruill kept drinking while he called; he
switched fromvodka to beer and drank a si x-pack

Susan Buckl ey, a security conplaint assistant for the FBI

answered Spruill's first calls. Buckley said that during these
calls
Spruill ranted "about how Janet Reno was a nurderer and was respon-

sible for all of this, and just ranbl[ed]." J. A 47. Spruill becane
pr o-

gressively nore angry as he cal |l ed agai n and agai n, never spendi ng
nore than a mnute or two on the line. Spruill's first round of
calls

to the FBI (all answered by Buckley) continued until 6:30 a.m

During the sane period (fromabout 1:00 a.m to 7:00 a.m) Spruil
made several dozen calls to the ATF. The cal ls were taken by Tracey
Wal dron, who works for a tel ephone answering service. Wal dron sai d
that Spruill was short-tenpered as early norning arrived. At about
6:30 a.m Wal dron

pi cked the Iine back up and he [Spruill] had started talking
to nme again, and that's when he started telling ne that --

how would | like to be blown up and that, you know, he
could blow the building up . . . . And that's when | patched
hi mthrough to M chael More, the agent that was on call.
J. A 58.
After the call was patched through to ATF Special Agent M chae
Moore at his hone, WMore talked to Spruill for about twenty
m nut es.
Speci al Agent More recounted the thrust of Spruill's nessage:

[ Al s the conversation progressed, the caller[Spruill] told ne
that . . . this was just the beginning, that nore buil dings
woul d be bl own up, and naybe even the Federal Buil ding
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here in Norfolk, Virginia. And basically he just[kept] reiter-
ating that the Gkl ahoma City bonbi ng occurred because of
the Waco, Texas fire . . . that was ordered by Janet Reno and
carried out by the ATF and the FBI

J.A 66. When Spruill said, "this was just the beginning," More

believed "that this was . . . a warning of things to conme, neaning
nore buil di ngs woul d be bl own up or nore people would be hurt."
J.A 67-68. Spruill indicated that the federal building in Norfolk

woul d be an easy target "because it was so accessible to the
gener al

public, to just drive a car bonb right in and just leave it." J. A
68

Sp}uill ended the conversation by directing his venom at Speci al
Agent Moore, saying "that he [Spruill] could tell [More] was a
ni ce

little black agent and that [he] would get[his] sonme day al so."
J. A

72. As soon as Spruill hung up, More called the FBI and i nforned
the agency of a possible bonmb threat to the Norfolk federa
bui | di ng.

In response, authorities searched the building for a bonb,
begi nni ng

around 7:30 a. m

Meanwhi l e, Spruill had redirected his calls to the FBI. Wien FB
conmput er specialist Deborah Wllians arrived at work around 7: 30
a.m, she answered the phone and Spruill was on the line. Using a
"very forceful[ ]" tone, Spruil

started tal king about the 17 deaths of the children in Waco,
Texas, and how Janet Reno -- that Okl ahoma was a pay-

back for those deaths, and that Janet Reno was a nurderer
and those deaths were her responsibility. He further went on

to say that he was a -- that he knew who | was and that he
could find out where all the bureau people lived, the FB
people lived . . . that he knew where ny boss Larry Tor-

rence lived. And he told nme that he [Spruill] was a white
supremaci st, and that the ATF and the FBI and the Federal
Bui | di ng should be -- should watch out for the cars.

J.A 84-85. Spruill gave Deborah WIlIlianms his nane and address.
Yol anda W1l ianms, anot her security conpl ai nt assi stant for the FBI
cane to work at 8:00 a.m and i medi ately began to take calls from
Spruill. He called about twenty-five nore tines between 8:00 a. m
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and 12:30 p.m The FBI began recording Spruill's calls at around
10: 00 a. m because it believed he was maki ng serious threats.

The tape recordings are replete with Spruill's references to the
bonbi ng of the Okl ahonma City federal building. At one point Spruill
di scussed fertilizer and diesel fuel, the key ingredients used in
&l a-

homa City. He instructed Yolanda WIllians to ask Larry Torrence,
Speci al Agent in charge, whether using two tons or four tons of
fertil-

I zer woul d nake a difference in the force of an expl osion. Spruil
repeatedly made comrents (all recorded) such as"we're in every

city," J.A 249, "our tine to strike is fast .. . approaching,"
J. A 248,

and "[wje're gonna [ ] cone after you," J.A 252. A final exanple
fromthe recordi ngs underscores the | oom ng nature of Spruill's

t hreats:

Burnt themup [in Waco]! Hey! Did you -- did you see

what happened in Cklahoma City! I'"'mtelling you it's com
ing. It's comng. It's comng and tell Larry [Torrence] what-
ever he thinks is totally f---ingirrelevant, and he -- is he
-- we have sone of his agents on -- we have their nanes

and addresses.

J. A 250.

Later in the norning on April 22, 1995, Yolanda WIIianms turned

t he phone over to Special Agent Kevin Kenneally, who continued to
answer Spruill's calls until he stopped nmaki ng them around 12: 30
p.m Shortly thereafter, the FBI sent a SWAT team to Spruill's
trailer

where he was arrested.

Spruill was indicted on May 19, 1995. Count one of the indictnent
charged that Spruill, during his conversation with Special Agent
Moore, threatened to bonb the federal building in Norfolk. 1 Count

1 Count one read as foll ows:

On or about April 22, 1995, at Norfolk, Virginia, in the
East -
ern District of Virginia, JEFFREY LYNN SPRUI LL, the defen-
dant, by neans and use of an instrunent of comrerce, that is,
a tel ephone, willfully threatened, during a conversation w th
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two charged Spruill with threateni ng Speci al Agent Larry Torrence,
but it did not allege that the threat concerned the use of fire or
expl osi ves. 2

Counts three and four charged Spruill with threatening FBI agents
and

enpl oyees during his conversations with Yolanda WIlians and Spe-
cial Agent Kenneally, but those counts also failed to allege that
Spruill threatened harm by nmeans of fire or explosives. 3 Spruill

Speci al Agent M chael More of the Bureau of Al cohol,
Tobacco and Firearns (ATF), to unlawful |y damage or destroy
a building, specifically, the Federal Building, in Norfolk,
Vir-

ginia, by means of fire and expl osives.

(Al in violation of Title 18, United States Code, Section
844(e).)

J.A 10.
2 Count two read as foll ows:

On or about April 22, 1995, between approxi mately 7:30 and
7:45 a.m in Norfolk, Virginia, in the Eastern District of
Vir-
ginia, JEFFREY LYNN SPRU LL, the defendant, by neans and
use of an instrunent of commerce, that is a telephone,

willfully

threaten [sic], during a conversation wth Conputer
Speci al i st ,

Deborah L. WIllianms, of the Federal Bureau of Investigation
(FBI'), to Kkill, injure, or intimdate an individual

specifically
identified as Larry Torrence, Special Agent in Charge of the
Norfol k FBI O fice, located in Norfol k, Virginia.

(Al inviolation of Title 18, United States Code, Section
844(e).)

J.A 11.
3 Count three read as foll ows:

On or about April 22, 1995, beginning at approxi mately 10: 00
a.m, in Norfolk, Virginia, in the Eastern District of
Vi rginia,

JEFFREY LYNN SPRUI LL, the defendant, by nmeans and use of

an instrunent of commerce, that is, a telephone, willfully
t hreat -

ened, during a conversation that occurred with Security and

Conpl ai nt Assistant, Yolanda E. WIlians, of the Federal
Bureau of Investigations, to attenpt to kill, injure, or
intimdate
certain individuals, specifically: special agents and



enpl oyees of

the Norfol k Federal Bureau of Investigations (FBlI) Ofice,
Nor -

folk, Virginia.



wai ved his right toajury and was tried by the district court. The
court
found himguilty on counts one, two, and three but not guilty on
count
four.

Before sentencing the district court directed that Spruill be
eval u-

ated pursuant to 18 U.S.C. 8§ 4244(a) so the court coul d decide
whet her he suffered from a nmental disease or defect that would
af f ect

his sentence. After a hearing the court found that Spruill was
suffering

froma mental defect and that instead of being sent to prison he
shoul d

be commtted for treatnent. The court therefore conmtted Spruil
to

the custody of the Attorney GCeneral for five years with the
di rection

that he be hospitalized for care and treatnent in a suitable
facility. See

18 U.S.C. 8§ 4244(d). Spruill appeals his conviction.

Spruill first argues that 18 U S.C. 8§ 844(e) only applies to
threats

concerning the use of fire or explosives. As aresult, Spruill says
hi s

convi ctions on counts two and three nust be vacated because those
counts failed to charge an essential elenent, "by neans of fire or
an

expl osive." Section 844(e) provides:

Whoever, through the use of the mail, tel ephone, telegraph,
or other instrunment of comrerce, willfully nmakes any
threat, or maliciously conveys fal se information know ng
the sane to be fal se, concerning an attenpt or alleged
attenpt bei ng nmade, or to be nmade, to kill, injure, or intim -
date any individual or unlawmfully to danage or destroy any
bui | di ng, vehicle, or other real or personal property by
neans of fire or an explosive shall be inprisoned for not
nore than five years or fined under this title, or both.

18 U.S.C. 8§ 844(e) (enphasis added).

(Al inviolation of Title 18, United States Code, Section
844(e).)

J.A. 12. Count four simlarly charged Spruill for his tel ephone
conver sa-
tion with Special Agent Kenneally on April 22, 1995.






Spruill argues that 8 844(e) describes a single offense with five
el e-

ments: (1) willfully (2) making a threat or conveying false
i nf or ma-

tion about an attenpt (3) by mail, tel ephone, tel egraph, or other
instrument of commerce (4) to kill, injure, or intimdate an
i ndi vi dua

or damage or destroy property (5) by neans of fire or an expl osi ve.
Sinply put, Spruill contends that the statute prohibits bonb
t hreats.

The government argues that 8§ 844(e) prohibits two distinct

of fenses, each with four el enents. According to the governnent the
first offense covers threats against individuals: (1) willfully (2)
mak-

ing athreat or conveying fal se i nformati on about an attenpt (3) by

mai |, tel ephone, tel egraph, or other instrunent of conmerce (4) to
kill, injure, or intimdate an individual. The second offense
covers

bonb t hreats agai nst property: (1) willfully (2) making a threat or
conveying false information about an attenmpt (3) by mil,
t el ephone,

t el egraph, or other instrunent of commerce (4) to damage or destroy
property by neans of fire or an explosive. Thus, the governnent
con-

tends that 8 844(e) prohibits (1) threats of any kind against
I ndi vi du-

als and (2) bonmb threats agai nst property.

Spruill filed a pretrial notion to dism ss counts two, three, and
four

of the indictnment because they did not allege that the threats con-
cerned the use of fire or explosives. The district court denied the
notion, holding that the threatened use of fire or expl osives was
an

el enent of the offense if the defendant threatened to danage or
destroy property, but not if he threatened an individual. Fire and
expl osi ves, the court expl ai ned,

are the nost obvious ways in which property could be dam
aged. It's not necessarily going to be damaged in the sane
way that an individual would be injured, so it nmakes sense
that the fire or explosive would apply to the building and
that that would not be a necessary elenment of a threat to an
i ndi vi dual .

J.A 30. Spruill renewed the notion at trial before a different
j udge,
and it was agai n deni ed.

Al t hough § 844(e) has been on the books for nore than twenty-five
years, this is the first case to address whether the phrase "by
nmeans






of fire or an explosive" is an essential el enment of every offense
under
that section. We conclude that it is. 4

We begin with the | anguage of the statute to see whet her Congress
has spoken clearly. See Norfolk and W Ry. Co. v. Anerican Train
Disp. Ass'n, 499 U.S. 117, 128 (1991). As we will explain, the |an-
guage of 8 844(e) is not entirely clear, but it tends to support
Spruill's

i nterpretation.

W repeat the nub of the parties' contentions. The governnment says
that 8 844(e), properly read, has two distinct prongs. The "or"
between "intimdate any individual” and "unlawfully to damage or
destroy any building,"” the governnment argues, indicates that a
t hr eat

agai nst an individual is a separate and di stinct of fense. Thus, the
el e-

ment "by nmeans of fire or an expl osive,” which foll ows the enuner a-
tion of the property types covered by 8 844(e), nodifies only the
of fense of nmaking a threat agai nst property. Spruill, on the other
hand,

argues that the "or" sinply indicates that there are two types of
bonb

threats covered by the statute, threats against individuals and
threats

agai nst property. The phrase "by neans of fire or an expl osive"
nmodi -

fies both types of threats.

Looki ng just at the four corners of the section, we think Spruill's
readi ng makes nore sense. It seens unlikely that Congress woul d put
two distinct offenses--making a threat of any kind against an
i ndi vi d-

ual and maki ng a bonb t hreat agai nst property--withinthe sane sec-
tion of the crimnal code. W do concede that Spruill's reading is
not

as clear as it could be: if there was a commma before"by nmeans of
fire

or an expl osi ve,

the comma woul d clearly signal that the | anguage

4 W& expect the issue is novel for a sinple reason: up to now the
ggxhent appears to have used the section only to prosecute bonb
tsgfaeafasq United States v. Tibbetts, 565 F.2d 867, 869 (4th Gir.
%?Zréphone bonb threat); United States v. Leaverton, 835 F. 2d 254,
%igth Cir. 1987) (fake letter bonb); United States v. Candel ari a,
E?ggeglzg, 1132 (9th Cir. 1983) (tel ephone bonmb threat); United




v. Hicks, 495 F.2d 137, 137 (D.C. Cr. 1974) (referring to 8 844(e)
?SE’Son‘o Threats Act"; (tel ephone bonb threat); cf. United States v.
E%I’SF,' Supp. 249, 253 (E.D. Tenn. 1978) (concluding that bonb
Egrepaetrson's honme would be a threat to an individual under 8§
844(e)).




following it nade up a separate elenent that applies to the whole
sec-

tion. To reach the governnent's readi ng, however, we woul d have to
take a much greater leap fromthe statutory | anguage. The govern-
ment's interpretation would be sonewhat nore persuasive if there
was a comma before "or unlawfully to damage"” to signal the start of
a separate and distinct offense. For the governnent's reading to
make

real sense, however, "by neans of fire or an expl osive" shoul d cone
bet ween "damage or destroy" and "any building." The rel evant | an-
guage woul d thus read, "damage or destroy by neans of fire or an
expl osive any building, vehicle, or other real or personal
property."

Congress instead tacked on the | anguage "by neans of fire or an
expl osive" at the end, where it can be read as applying to the
whol e

section. Insum after studying the | anguage of 8 844(e), we believe
that Spruill's interpretation has nore textual support, but we
recog-

nize that there is some degree of ambiguity.

We turn then to the legislative history, which confirnms that "by
nmeans of fire or an explosive" is an essential elenent of the
single

of fense addressed in 8 844(e), that is, a bonb threat. Section
844(e)

was enacted in 1970 as part of the Organized Crine Control Act of
1970. See Organized Crine Control Act of 1970, HR Rep. No. 91-
1549, reprinted in 1970 U.S.C. C. A N 4007[ herei nafter House
Report]. Title XI of the act (current 88 841-848) was passed to
"strengthen[ ] the Federal crimnal lawwi th respect tothe illegal
use,

transportation or possession of explosives." House Report, 1970
US CCAN at 4011. According to the House Report, section 844
"sets the penalties for violation of the regul atory provisions of
this

chapter and creates certain offenses pertaining tothe unl awful use
of

expl osi ves." House Report, 1970 U. S. C. C. A . N. at 4045. I n expl ai ni ng
8 844(e) the House Report says plainly that the section was only
I ntended to outlaw threats concerni ng expl osi ves:

Section 844(e) is arevision of present 8 837(d) of title 18,
United States Code. It is designed to deal nore specifically
with bonb threats and to i ncrease the penalties applicable to
such threats. The penalty is increased froma maxi num of

1 year inprisonment or a fine of $1,000 or both to a naxi -
mum of 5 years inprisonnment or a fine of $5,000 or both.

Because of the increased penalty, and because of the par-
ticularly severe problens caused by bonb threats, 8 844(e)
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is confined to infornmation or threats concerni ng expl osives.

The section nmakes it an offense to threaten, or convey fal se
I nformati on known to be fal se, about attenptstokill, injure,
or intimdate any person, or unlawfully to damage or destroy
any building or property.

I d. at 4045-46 (enphasis added).5 The | egislative history nakes it
cl ear that the phrase "by neans of fire or an expl osive" appliesto
t he

whol e section, not just to threats to danage property.

The particul ar | ocation of 8 844(e) in the code supports our read-

I ng. Section 844(e) is found in Chapter 40 of the federal crim nal

code, which regulates the "lInportation, Manufacture, Distribution
and St orage of Expl osive Materials." Section 842, for exanpl e, pro-

hibits certain inportation, manufacture, and sale of explosive
materi -

als. Section 844, entitled "Penalties," describes the penalties for

vi ol ati ons under Chapter 40. The provisions inmediately before

8 844(e) (88 844(a), (b), (c), and (d)) and those i medi ately after

(88 844(f), (g), (h), (i), and (j)) all deal wth violations
concer ni ng

expl osives. Yet the governnent contends that 8 844(e), in addition
to

descri bi ng anot her of f ense concer ni ng expl osi ves, descri bes a sepa-

rate offense that does not concern explosives. The |location of §
844(e)

makes this argunent easy to refute. We woul d not expect to find, in
the mdst of a chapter regulating explosives, a section that

prohibits

bot h bonb t hreats agai nst property and threats of all ki nds agai nst

i ndi vi dual s.

Based on the foregoing analysis, we hold that "by neans of fire or
an explosive" is an essential elenent of a § 844(e) offense.

The i ndi ctment here did not allege that Spruill's threats in counts
two and three concerned the use of fire or explosives, although

5 The |l egislative history does not nention threats concerning the
use of

fire because 8§ 844(e) prohibited only threats"by nmeans of an
expl osi ve"

when it was enacted in 1970. See Organized Crine Control Act of
1970,

Pub. L. No. 91-452, 84 Stat. 922, 957 (1970). The Anti - Arson Act of
1982 anended § 844(e) to prohibit arson threats as well, changing
t he

section to read, "by neans of fire or an expl osive." Anti-Arson Act
of

1982, Pub. L. No. 97-298, 96 Stat. 1319, 1319 (1982) (enphasis
added) .
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8§ 844(e) was cited. W now consider the consequences of this
failure

to charge an essential element of the 8 844(e) crine. "It is
el ementary

that every ingredient of crinme nust be charged in the bill, a
gener al

reference to the provisions of the statute being insufficient.""
Uni t ed

States v. Hooker, 841 F.2d 1225, 1228 (4th G r. 1988) (quoting Hal e
v. United States, 89 F. 2d 578, 579 (4th Cir. 1937)). The gover nment
argues that even if the indictnment is defective, "the evidence
adduced

at trial clearly established threats by neans of expl osives in each
count." Brief for Appellee at 13. In other words, the governnent
argues that the flawin the indictnent was harm ess error. It is
wel |

establ i shed, however, that failure to recite an essential el enent
of the

offense in the indictnment i s not anenabl e to harml ess error review.
I n

Hooker, for exanple, ajury convicted the defendant on three counts
of conspiracy, including conspiracy to comnmt a Rl CO of fense. The
count of the indictnment charging the RI CO conspiracy failed to
al | ege

that the activities affected interstate comrerce, an essentia
el enent

of a RICOof fense. See Hooker, 841 F.2d at 1227. Sitting en banc in
Hooker, we concluded that the Fifth Arendnment's G and Jury C ause
precl uded t he governnent's harm ess error argunent, and we vacat ed
the conviction on the RI CO count even though the jury had been
properly instructed onthe el enent requiring aninterstate comerce
connection. "Neither instructions nor a petit jury verdict can
satisfy

after the fact the Fifth Arendnent right to be tried upon charges
found by a grand jury." 1d. at 1232.

Hooker controls here. Only in count one did the grand jury indict
Spruill for the offense proscribed by 8§ 844(e): nmaking a threat
t hat

concerns the use of fire or explosives. The failure to charge an
essen-

tial element of the crine in counts two and three i s not harnl ess
error.6

6 Moreover, unlike in Hooker, the trier of fact here did not make
a find-

ing on the el enment of the offense mssing fromthe indictnent. In
this

case the trial judge agreed with the notion judge's earlier ruling
t hat the

governnment did not have to prove that the threats charged in counts
t wo,

three, and four concerned the use of fire or expl osives. Therefore,



al t hough the judge found Spruill guilty of making threats, he did
not find

that the threats concerned fire or explosives. See J. A 135-137;
174

([ Counsel for Spruill]: "Now, the other three counts, besides ny
old

argunent, they got to showthat it was by bonb or--"; The Court:
“I''m

ruling against that. Move along on that.").
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"This court, sitting en banc, has left no roomfor doubt as to the
| aw

inthis circuit concerning the requirenents of a constitutionally
ade-

quate indictnent. Every essential elenent of an offense nust be
charged in the body of an indictnent, and the inclusion of a
ref erence

to the statute will not cure the failure to do so."” United States

V.
Daniels, 973 F.2d 272, 274 (4th Cr. 1992) (citing Hooker). W
t her e-

fore vacate Spruill's convictions on counts two and three of the
I ndi ct ment .

L1,

Spruill al so appeal s his conviction on count one of the indictnent,

whi ch charged himwi th making a threat to damage the Norfol k fed-
eral building "by neans of fire and explosives" during his

t el ephone

conversation wth ATF Special Agent More. Spruill's argunent is
that the evidence is insufficient to establish that his threat to
bl ow up

the Norfol k federal building was a "true" threat. In review ng the
suf -

ficiency of the evidence on a crimnal conviction, we nust sustain
t he

verdict "if there is substantial evidence, taking the view nost
favor -

able to the Governnent, to support it." dasser v. United States,
315

U S. 60, 80 (1942). This case also requires us to bear in mnd that
t he

trier of fact, and not the reviewing court,
conflicts in

t he evidence presented, and if the evidence supports different,
reason-

able interpretations, the [trier of fact] decides which
Interpretation to

believe."" United States v. Burgos, 94 F.3d 849, 862 (4th Gr.
1996)

(quoting United States v. Miurphy, 35 F.3d 143, 148 (4th Gr.
1994)) .

‘resol ves any

As Spruill points out, 8 844(e) proscribes only "true" threats.

"The

prosecution nust establish a "true threat,' which neans a serious
t hreat as di stinguished fromwords as nere political argunent, idle
talk or jest." United States v. Leaverton, 835 F. 2d 254, 256 (10th
Gr.

1987) (quoting Black's Law Dictionary) (internal quotation marks

omtted). Context is inmportant. See Leaverton, 835 F.2d at 256 ("In
determ ni ng whether words were uttered as a threat the context in




whi ch they were spoken nust be considered."). Spruill argues that
hi s
"drunken ranblings,"” when considered in context, "were an expres-

sion of his political and philosophical beliefs[and] not a true
threat."

Brief for Appellant at 11-12.

After reviewing the trial record, we conclude that there was sub-
stantial evidence to establishthat Spruill's call to Special Agent
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Moore (as charged in count one) was a true threat rather than
political

rhetoric, idle talk, or jest. More received Spruill's call only
because

Tracey Wal dron, who was answering calls for the ATF, felt that the
threat was serious enough to justify patching the call through to
Moore, at hone, at six-thirty in the norning. In the mdst of his
ram

blings Spruill warned Moore that "nmaybe even" the federal building
i n Norfol k woul d be bl own up, "sinply because it was so accessi bl e
to the general public, to just drive a car bonb in and just | eave
it."

J.A. 68 (Moore testinony). Spruill kept repeating that Okl ahona

Cty

was vengeance for Waco and that nore buil dings woul d be bl own up.
Finally, Spruill made it hatefully personal, calling More a "nice
little

bl ack agent” who "would get [his] sone day." J.A 72. Faced with
these cormments, Moore decided to play it safe and report the cal
as

a bonb threat. At the end of the bench trial the district court
made a

factual determnation that this call to Special Agent More was a
true

threat. This finding is a reasonable interpretation of the events,
and it

I s supported by the substantial evidence we have just outlined. W

therefore affirm Spruill's conviction on count one of the
I ndi ct ment .

| V.

We affirm Spruill's conviction on count one of the indictnent

because his words were a true threat. W vacate his convictions on
counts two and three because those counts failed to charge an
essen-

tial element of the § 844(e) offense, that the threat concerned the
use

of fire or expl osives. Because the conviction on count one remains
in

pl ace, we remand for resentencing on that count. On remand t he di s-
trict court is also instructed to dism ss counts two and three of
t he

i ndi ct ment wi thout prejudice so that the government may reindict
and

reprosecute Spruill on those counts if it chooses. See United
States v.

Hooker, 841 F.2d 1225, 1233 (4th Cir. 1988); United States v.
Hayes,

775 F.2d 1279, 1283 (4th Gr. 1985).

AFFI RVED | N PART, VACATED
| N PART, AND RENMANDED
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